IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
GREENVI LLE DI VI SI ON

JOHAN C. CALHOUN, 111 PLAI NTI FF
VS. Cvil Action No. 4:95cv365-D-B
USDA FARM SERVI CE AGENCY DEFENDANT

VEMORANDUM OPI NI ON

Presently before the court is the notion of the plaintiff for
prelimnary injunctive relief pursuant to Fed. R Cv. P. 65, and
the defendant's notion to dismss or for summary judgnment on the
plaintiff's clains. Finding that the plaintiff has failed to
denonstrate a substantial |ikelihood that he will prevail on the
merits of this action, based upon his failure to exhaust avail abl e
adm nistrative renedies, the notion for prelimnary injunctive
relief shall be denied, and the notion to dismss or for summary
j udgnent shall be granted.

Fact ual Backqgr ound

Most of the basic facts surrounding this case are not in
di spute between the parties. The plaintiff inthis cause, M. John
C. Calhoun, [I1l, borrowed approximately $410,000.00 in |oan
assistance from the United States of Anerica, Departnent of

Agricul ture, through the Farners Hone Administration!, during the

! In 1994, Congress created the Consolidated Farm Service
Agency ("FSA"), and delegated to that agency the functions and
responsibilities of the Farners Home Adm nistration which are at
issue inthis action. 7 U S.C 8 6932(b)(3) (1995 Supp.). The FSA
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period of May 1974 to May of 1982. M. Cal houn defaulted on the
repaynent of these | oans, and the Federal Land Bank of New Ol eans
foreclosed wupon the 587 acres of Jland in Carrol County,
M ssi ssippi, which stood as partial security for the debt. The
FnmHA bought the 587 acres at the foreclosure sale, and title was
transferred to the United States by deed dated Decenber 20, 1983.

After the purchase of the property by FnHA there were
numer ous conmmuni cati ons between FnHA officials and M. Cal houn.
In 1990, M. Cal houn nade an offer to buy the property contingent
upon FnHA fi nanci ng. FmHA declined the offer by letter dated
Novenber 2, 1990. FSA? then offered the property to the public for
sale on February 16, 1995, and Cal houn again nmade an offer to
purchase the property. This tinme, however, Cal houn had obtai ned
private financing for the purchase. Cal houn was placed in a class
W th several other prospective purchasers, and "straws were drawn"
to determ ne whi ch prospective buyer woul d be permtted to purchase
the property. M. Cal houn was not chosen.

M. Calhoun filed this action to challenge his placenment with
ot her potential purchasers of the property for purposes of the 1995
offer to sell the property. H's contention is that pursuant to 7
US C 8 1985(e)(1)(O (i), FSAis required to give himpreference

over all other persons seeking to purchase this property, and he

is the proper defendant in this action.

2 See note 1, supra.



seeks injunctive relief fromthis court to prevent the transfer of
the title of this property fromthe United States to the successful
bi dder . 3

DI SCUSSI ON

STANDARD FOR THE GRANTI NG OF A PRELI M NARY | NJUNCTI ON
In making its ruling on the propriety of a prelimnary
injunction, this court is bound by the considerations contained in

the decision of Canal Authority of Florida v. Callaway and its

progeny. Canal Authority of Florida v. Call away, 489 F.2d 567, 572

(5th Gr. 1974). Pursuant to this authority, the plaintiff inthis

matter has the burden of denonstrating to this court four specific

criteria:
(1) a substantial likelihood that plaintiff will prevail
on the merits;
(2) a substantial threat that plaintiff wll suffer

irreparable injury if the injunction is not granted;

(3) that the threatened injury to plaintiff outweighs
the threatened harmthe injunction my do to defendant;
and,

(4) that granting the prelimnary injunction will not
di sserve the public interest.

Rodriquez v. United States, 66 F.3d 95, 97 (5th Cr. 1995) (citing

Canal Authority, 489 F.2d at 572); Cherokee Punp & Equip. Co. V.

Auroa Punp, 38 F.3d 246, 249 (5th Cr. 1994) (sane). It is

i ncunbent upon the plaintiff to denonstrate all of the four

3 Based upon the representations of the parties as well as
the successful bidder at oral argunment of this matter, the court
understands that while sone details of the sale are yet to be
final, conplete transfer of the subject property is set to occur on
or about March 15, 1996.



factors, and the failure to denonstrate any one of the four is
sufficient to the court to deny the issuance of an injunction. "A
prelimnary injunction is an extraordinary renedy. It should only
be granted if the novant has clearly carried the burden of
persuasion on all four Callaway prerequisites. The decision to
grant a prelimnary injunction is to be treated as the exception

rather than the rule."” Cherokee Punp, 38 F.3d at 249 (quoting

M ssi ssippi Power & Light v. United Gas Pipe Line Co., 760 F.2d

618, 621 (5th G r. 1985) (enphasis added)).
1. LIKELI HOOD OF PREVAI LI NG ON THE MERI TS

A THE EXHAUSTI ON OF ADM NI STRATI VE REMEDI ES

At the time that the defendant offered the property for public
sale, M. Cal houn had avail able to himan organi zed appeal process
within which to challenge his status anong the prospective
purchasers. Further, FSA inforned hi mof such an appeal process at
the time they informed Cal houn that he was being categorized with
the other purchasers. M. Cal houn had previously, although
unsuccessfully, made sim | ar appeals of prior adverse deci sions by
the FSA. FSA inforned the plaintiff of its decision to place him
in "Category V'# along with other persons who wi shed to purchase

the subject property by letter dated May 10, 1995. An attachnent

4 The classification schene used by FSAin this determ nation
is located at 7 CF. R 8§ 1955.107 ("After |easeback/buyback and
homest ead protection rights have expired or been waived, suitable
farm and nmust be sold in priority outlined in paragraph (f)(1) of
this section.").



to the letter stated that he had thirty (30) days within which to
appeal that decision. The plaintiff filed an appeal of his
classification on Novenmber 22, 1995. On Decenber 5, 1995, the
Nat i onal Appeals Staff denied Cal houn's appeal as untinely.

The defendant argues that M. Calhoun failed to exhaust his
admnistrative renedies, and that therefore his request for
injunctive relief should be denied and his case di sm ssed. \V/ g
Cal houn does not dispute that he failed to exhaust his
adm ni strative renmedi es, but urges this court to apply an exception
to the exhaustion requirement and permt his claimto go forward.

The requirenent that a plaintiff exhaust his admnistrative
remedies can be of two types: 1) it can be nmandated by federa
statute, or 2) it can be inposed through the judicially-created
doctrine of exhaustion. "There is a distinct difference between
statutorily mandated exhausti on of adm nistrative renedi es and t he
judicially created doctrine of exhaustion of admnistrative

renedies.” Information Resources, Inc. v. United States, 950 F. 2d

1122, 1126 (5th Cr. 1992); see also Power Plant Div., Brown &

Root, Inc. v. Cccupational Safety & Health Review Coorm, 673 F. 2d

111, 115 (5th Gir. Unit B 1982).
Wen the requirenent is mandated by statute, exhaustion
becones a jurisdictional prerequisite to maintaining an action.

E.q., Wlson v. Sec., Dept. of Vetrans Affairs, 65 F.3d 402, 404

(5th Cr. 1994) (stating statutory exhaustion jurisdictional



prerequisite to Title VII action); Shah v. Quinlin, 901 F. 2d 1241,

1244 (5th Gr. 1990) (stating statutory exhaustion jurisdictional
prerequisite to claim under Federal Tort Clains Act); Qustin v.

| nternal Revenue Serv., 876 F.2d 485, 488 (5th Cr. 1989) (stating

statutory exhaustion jurisdictional prerequisite to claim for
refund of federal inconme taxes). Judicial discretion in the
application of statutorily mandat ed exhaustionis severely limted.
Nonet hel ess, a few narrow exceptions still may apply. E.g.,

G eater Sildell Auto Auction, Inc. v. Anerican Bank & Trust Co., 32

F.3d 939, 942 n.2. (5th Gr. 1994) (noting exceptions to statutory
exhaustion where 1) claimant asserts constitutional challenge
collateral to his substantive claim 2) admnistrative system
itself is wunlawful or wunconstitutional, or 3) "admnistrative
remedi es are inadequate."). Not every federal statute which
provides for admnistrative review nmandates exhaustion as a
requi site for judicial review, however. |In order for exhaustionto
be mandated by statute, and thereby jurisdictional, Congress nust

have specifically provided for such. MCarthy v. Madi gan, 503 U. S.

---, 117 L.Ed.2d 291, 299, 112 S.C. --- (1992) ("Where Congress
specifically mandates, exhaustion is required."). Congress has
her et of ore been very explicit when it has determ ned exhaustion to
be a jurisdictional prerequisite to federal court jurisdiction
For exanpl e:

No suit or proceeding shall be maintained in any court
for the recovery for any internal revenue tax alleged to
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have been erroneously or illegally assessed or col |l ect ed,
or of any penalty clainmed to have been col |l ected w t hout
authority, or of any sumalleged to have been excessive
or in any manner wrongfully collected, until a claimfor
refund or credit has been duly filed with the Secretary,
according to the provisions of law in that regard, and
the regul ati ons of the Secretary established in pursuance
t her eof .

United States v. Wllians, 514 U.S. ---, 131 L. Ed. 2d 608, 615 n.5,

115 S. . 1611, 1616 n.5. (1995) (citing 26 U S.C. § 7422(a) for
proposition that exhaustion required to waive sovereign imunity,
conferring jurisdiction over clains involving incone tax |iens).

An action shall not be instituted upon a clai m agai nst
the United States for noney danages for injury or | oss of
property or personal injury or death caused by the
negl i gence or wongful act or om ssion of any enpl oyee of
the Governnent . . . unless the claimant shall have first
presented the claimto the appropri ate Federal agency and
his clai mshall have been finally denied by the agency .

McNeil v. United States, 508 U S. ---, 124 L.Ed.2d 21, 25 n.1. 113

S.C. 1980 (1993) (citing 28 U S.C. 8§ 2675(a) of Federal Tort
Clains Act); see Shah, 901 F.2d at 1244 (exhaustion jurisdictional
prerequisite to claimunder FTCA).

The judicially created doctrine of exhaustion, however, is
nore flexible. The general rule remains that a party is required
t o exhaust avail abl e adm ni strative renedi es before arriving at the

f ederal courthouse to seek relief. McCarthy v. WMadi gan, 503 U. S

---, 117 L.Ed. 2d 291, 299, 112 S.C. --- (1991). However, "where
Congress has not clearly required exhaustion, sound judicial

di scretion governs." MCarthy, 117 L.Ed.2d at 299; Patsy v.



Fl ori da Bd. of Regents, 457 U. S. 496, 518, 73 L.Ed.2d 172, 189, 102

S.Ct. 2557 (1982) (White, J., concurring in part) ("[E]xhaustion is
"a rule of judicial admnistration,' [cites omtted] and unl ess
Congress directs otherwse, rightfully subject to crafting by
j udges."). This discretion includes the options of applying
several exceptions to the exhaustion requirenment not available in

the context of statutorily-required exhaustion. See |nformation

Resources, 950 F.2d at 1126 ("Although Information Resources is
correct as to the numerous exceptions which the courts have applied
to the doctrine of exhaustion of adm nistrative renedi es, the cases
it cites apply only to the judicially created doctrine.");

Gardner v. School Board Caddo Parish, 958 F.2d 108, 111 (5th Grr.

1992) (noting exception to judicially created doctrine when
exhaustion would be "futile.").

The plaintiff takes the position that there is no specific
mandat e of exhaustion as a prerequisite to judicial review which
governs in the case at Dbar. M. Calhoun argues that the
Adm ni strative Procedures Act ("APA'"), 5 U.S.C. 88 701, et seq.
controls the question of this court's jurisdictioninthis matter.?®
Since the APA controls, the plaintiff continues, the United States

Suprene Court decision of Darby v. G snero dictates that this court

5 The defendant does not argue in its subm ssions that the
APA does not apply in this case, but rather argues that the APA
does not provide an independent basis for this court's
jurisdiction. Califano v. Sanders, 430 U.S. 99, 107, 97 S.Ct. 980,
985, 51 L.Ed.2d 192 (1977).




has no discretionary authority to inpose a judicially-created

exhaustion requirenent. Darby v. Cisnero, 509 US ---, 125

L. Ed.2d 113, 113 S. C. 2539 (1993). The essence of the Darby
decision is that federal courts do not have the authority to
require a plaintiff to exhaust available adm nistrative renedies
under the APA where exhaustion is not specifically mandated as a
prerequisite to judicial reviewby statute or agency rule. Darby,
125 L.Ed.2d at 127. |In other words, federal courts cannot i npose
a judicially-created requirenent of exhaustion of admnistrative
remedi es for actions governed by the APA, but only a statutory one.
Id. (stating "[c]ourts are not free to inpose an exhaustion
requi renent as a rule of judicial adm ni stration"” where APA applies
and exhaustion is not statutorily required). Even if an exhaustion
requi renent does apply, the plaintiff argues that heis entitled to
t he application of an exception to that requirenent - the exception

applied to matters of statutory interpretation. See, e.q., MKart

v. United States, 395 U S. 185, 23 L.Ed.2d 194, 89 S. C. 1657

(1969) ("Since judicial reviewwuld not be significantly aided by
an additional adm nistrative decision of this sort, we cannot see
any conpelling reason why peititioner's failure to appeal should

bar his only defense to a crimnal prosecution."); Commonwealth of

Mass. v. Lyng, 893 F.2d 424, 428 (1st Cr. 1990) ("Exhaustion is

not mandated where the issue is a matter of law as to which

speci al i zed adm ni strative understanding plays littlerole. . .");



Ni erenberg v. Heart Center of Southwest, 835 F. Supp. 1404, 1407

(MD. Fla. 1993) (noting exception "where the issue involves
statutory interpretation.”).
1) IS THERE A SPECIFIC REQU REMENT
UNDER STATUTE OR AGENCY RULE
MANDATI NG THE EXHAUSTI ON OF
ADM NI STRATIVE REMEDIES IN TH' S
CASE?

As already noted by this court, the Darby decision only
affects the applicability of the second type of exhaustion
requirenent - the judicially created doctrine. Therefore, Darby
only offers the plaintiff solace if there exists no statutory
exhaustion requirenent in the case at bar. As previously noted, in
order to inpose a statutory requirenent of exhaustion, Congress
must specifically provide for such by statute. The def endant,
Consol i dat ed Farm Servi ce Agency, is an agency of the United States
Departnent of Agriculture. 7 U S. C 8§ 6932. The admnistrative
remedy process that was available to the plaintiff was via appeal
to the National Appeals Division of the Departnent of Agriculture.
7 US. C 8 6991, et seq. Relating specifically to the Departnent
of Agriculture and its agencies, 7 U S.C. 8 6912(e) provides:

(e) Exhaustion of admnistrative renedies

Not wi t hst andi ng any ot her provi sion of |aw, a person
shall exhaust all admnistrative appeal procedures
established by the Secretary or required by |aw before

the person may bring an action in a court of conpetent

jurisdiction against -

(1) the Secretary;

(2) the Departnent; or
(3) an agency, office, officer, or
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enpl oyee of the Departnent.
7 US.C 8 6913(e). "It is hard to imagine nore direct and
explicit |anguage requiring that a plaintiff suing the Departnent
of Agriculture, its agencies, or enployees, nust first turn to any
adm ni strative avenues before beginning alawsuit . . ." deichman

v. U S Dep't of Agriculture, 986 F. Supp. 42, 44 (D. Me. 1995).

This provision inposes upon the plaintiff a jurisdictional
prerequisite to the filing of suit against FSA. Darby is therefore
inapplicable in this case, for there is indeed a statutorily-
mandat ed exhaustion requirenment which applies to the plaintiff's
cl ai ns.

2) DCES AN  EXCEPTION  APPLY FOR
STATUTORY | NTERPRETATI ON?

This court has al so already noted that while there are several
exceptions that nay be applied to the judicially-inposed exhaustion
requi renent, those that apply to a statutory requirenent are few.
The plaintiff argues in this case that an exception should be
applied in this case because the question involved is one of
statutory interpretation. 1In each of the decisions relied upon by
the plaintiff for this proposition, the applicable requirenent of
exhaustion was inposed as a matter of judicial discretion. E.g.,
McKart, 395 U S at 193, 23 L.Ed.2d at 203, 89 S. Ct. at 1662
(referring to exhaustion as "judicial doctrine"); Lyng, 893 F. 2d at
428 (" Since exhaustion is not statutorily mandated, application of

the doctrine was within the discretion of the district court.");
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Ni erenberg, 835 F. Supp. at 1406 ("ERI SA itself does not nmandate
t he exhaustion of adm nistrative remedies . . . however, Courts

have generally required [exhaustion.]"); Ayers v. Espy, 873 F.

Supp. 455, 461 (D. Colo. 1994) ("The exhaustion requirnment is not
jurisdictional, but i nvol ves t he exerci se of j udi ci al
di scretion."). However, none of those cases analyzed or applied
the exception as within the context of a statutory exhaustion
requi renent. The scope of allowable exceptions in the context of
statutorily required exhaustionis extrenmely narrow, and this court
is of the opinion that the "statutory interpretation” exception
does not apply outside of the judicially-created doctrine. |ndeed,
when exhaustion is statutorily required, this court nust dismss a
plaintiff's case even when sending himback to the adm nistrative

remedy process would be futile.® Information Resources, 950 F.2d

at 1126 (noting Fifth Grcuit "has expressly di savowed the futility
exception with respect to statutory exhaustion."). In any event,
this court would not be bound to apply an exception, for other
courts have utilized their discretionin this context to refuse to

apply the "statutory interpretation” exception. E.g., Action for

Children's Tel evision, 59 F. 3d 1249, 1256-57 (D.C. Gr. 1995); Xi ao

v. Barr, 979 F.2d 151, 154 (9th Cr. 1992). "Indeed, the novelty

of the question of statutory interpretation is an additional reason

6 1In essence, the "statutory interpretation" exception lies
on the same |ogical foundation as the "futility" exception.
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that the court should allow the adm nistrative process to run its

course before taking the matter into its own hands.” Action for

Children's Tel evision, 59 F.3d at 1257. Governnent agenci es shoul d

generally be allowed the opportunity to address such issues in
order to develop a record as to the stated position of the agency,
whi ch woul d provide the court with additional material to consider
in making its decision.

The plaintiff has failed to exhaust his admnistrative
remedies in the case at bar. The exhaustion of his adm nistrative
remedies in this case is a statutorily-required prerequisite to
this court's exercise of jurisdictioninthis matter. M. Cal houn
has |ikewse failed to carry his burden of proof of establishing
any of the avail abl e exceptions to statutory exhaustion. In that
he has failed to properly exhaust his renedies in this case, it
appears to the court that the plaintiff will be unable to maintain
this action against the FSA

B) THE MERI TS OF THE PLAI NTI FF' S CLAI M

Even though this court has already determned that the
plaintiff appears to be unable to maintain this action, this court
nonet hel ess has concerns regarding the actual nerits of his claim
This court is without jurisdictionto determ ne the issue, but wll
nonet hel ess offer a brief discussion of the problemin hope that
some sister court may have the opportunity to resolve the matter in

the future. The relevant statutory |anguage is as foll ows:
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(e)(1) (A (i) During the 180-day period begi nning on
the date of acquisition, or during the applicable period
under State law, the Secretary shall allowthe borrower-
owner (as defined in subparagraph (F)), to purchase or
| ease such property, if such borrower-owner has acted in
good faith with the Secretary, as defined in regul ations
i ssued by the Secretary, in connection with such | oan.

(i) The period for the purchase or |ease of real
property described wunder <clause (i), by a person
described in clauses (i) or (ii) of subparagraph (O,
shal |l expire 190 days after the date of acquisition, or
after the applicable period under State | aw.

(C The Secretary shall give preference in the sale
or |lease, with option to purchase, of property that has
been foreclosed, purchased, redeened, or otherw se
acquired by the Secretary to persons in the foll ow ng
order:

(1) the i1imedi ate previous borrower-
owner of the acquired property, if such
borrower-owner has acted in good faith wth
the Secretary, as defined in regulations
issued by the Secretary, in connection with
t he | oan of such borrower-owner for which such
property served as security.

7 U S C 81985. The plaintiff asserts that heis entitled, as the
i mredi ate previous borrower-owner of a piece of property, to a
"first preference,” in the sale of that property by FSA regardl ess
of when the sale occurs. 7 US C 8 1985(e)(1)(O)(i). The
plaintiff charges that he is entitled to this preference in
addition to his exclusive "l easeback/ buyback” right within 180 days
of FSA acquiring the property. 7 U S.C 8§ 1985(e)(1)(A(i). FSA
charges that 8 1985(e)(1)(C) (i) must be read in conjunction with §

1985(e) (1) (A) (i), and that together they create a singular right
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and opportunity to buy back the property within a specified tine
peri od. Since M. Cal houn declined to exercise his
| easeback/ buyback right within 180 days after the acquisition of
his former property, FSA argues, the plaintiff is entitled to no
further preferential treatnent.

This court is not aware of any reported decision addressing
this particular dilemma. The problem however, has not been
i gnored by | egal schol ars:

The FnHA contends that previous owners of farm
property will only be considered for |easeback/buyback
and/ or honestead protection prior to voluntary conveyance
or foreclosure or in the 180 day period follow ng the
FnHA' s acqui sition of the property. If the previous owner
does not choose to exercise her option or the FnHA deni es
preservation |oan servicing, the FnHA asserts that it
does not have to give priority to the previous owner in
a subsequent sal e or |ease.

Borrowers contend that even if they do not enter
into a | easeback/ buyback or honestead agreenent with the
FMHA prior to acquisition or wthin 180 days of
acquisition, they have a preference if the FnHA |ater
decides to | ease or sell the farmproperty. This argunent
is based on their understanding of 7 U S.C. Section
1985(e).

7 U S.C. Section 1985(e)(1) has five subparagraphs,
(A) through (E). Subparagraphs (A) (i), (ii), and (iii)
refer to the 180 day period beginning on the date of
acquisition of farm property. During this period, the
FmHA nust all ow the borrower from whom it has acquired
the real property to purchase or |ease the property.
Subparagraph (B) refers to the purchase or | ease under
subpar agraph (A) and states that such purchase or |ease
"shall be on such terns and conditions as are established
in regulations promul gated by the Secretary."”

Subparagraph (C) requires the FnHA to "give
preference in the sale or | ease, with option to purchase,
of property that has been foreclosed, purchased,
redeened, or otherwi se acquired . . . to persons in the
foll ow ng order: (1) The i mredi at e previ ous
borrower - owner of the acquired property.”
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Subparagraph (D) refers to the case where the
property described i n subparagraph (A) is |located within
an I ndian reservation. Subparagraph (E) states that al
rights provided in the subsection are in addition to any
state law right of first refusal

Borrowers argue t hat subparagraph (C) does not refer
back to subparagraph (A). Thus, it adds to any rights
afforded within the first 180 day period after the FnHA' s
acquisition of the property. Borrowers argue that the
FmHA  nust offer priority persons identified in
subparagraph (C) the first opportunity to buy or |ease if
t he FnHA deci des to | ease or sell the property subsequent
to the 180 day period. Further support for this argunent
i s that subparagraph (A) only provides the opportunity to
purchase or |lease to the borrower from whom the FnHA
acquired the property. Whereas subparagraph (C) provides
the opportunity for purchase or |lease to the imediate
previ ous owner, the spouse or child(ren) of the i nmedi ate
previ ous owner, the i medi ate previous famly- sized farm
operator of the property, or operators of not |arger than
famly- size farnms. The FnmHA's present regulations
enconpass this priority schene W thin t he
| easeback/ buyback offered within the 180 day period, but
not at any later offering for sale or |ease.

Joyce Lancaster, Current Issues in FnmHA Loan Servicing, 23 UC
Davis L. Rev. 713, 728-30 (Spring 1990). Ms. Lancaster is of |ike
mnd with the plaintiff in this matter:
The FnHA' s present regul ations apparently conflict with
the Act in this respect. Borrowers should be given an
opportunity to apply for | easeback/buyback and honest ead
protection prior to conveyance or within the first 180
day period after the FnHA acquires the real property. All
priority individuals (to the extent that a higher
priority individual does not apply), should be given the
opportunity to apply if the FnHA | ater decides to sell or
| ease the property.
Lancaster, supra at 730. This court also has serious concerns
regardi ng the exi stence of a separate right, created under 7 U.S. C.
8§ 1985(e)(1)(c), for previous borrower-owners of property sold by

t he defendants to have first preference in the sale regardl ess of
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the 180-day limtation contained in 7 U S C. 8§ 1985(e)(1)(A)(i).
Li kew se, it does not appear that the |anguage contained in 7
US C 8 1985(e)(1)(A)(ii) was intended to be a limtation on any
such separate right created under 8§ 1985(e)(1)(C. Rat her, the
| anguage referring to subsection (C) only appears to identify what
persons wll be subject to the 190 day limtation when exercising
rights granted under 8§ 1985(e)(1)(A)(i).

If there is indeed a separate right to a "first preference at
sale," regardless of what the tine limtations mght be, a new
probl em energes. The Congressional anendnents which added
subsection (C) to 8 1985 were not enacted until the passage of the
Agricultural Credit Act of 1987. Pursuant to FSA regul ations,
i ndividuals such as M. Calhoun are not afforded any rights
pursuant to the | easeback/buyback provisions of 7 U S.C. § 1985 as
|l ong as those sane persons were afforded notice of their rights
under 8§ 1985's previous incarnation:

CONACT property acquired prior to January 6, 1988, w |

al so be considered under this section, but only if the

former owner/ previous operator was not advised of his or

her | easeback/ buyback ri ghts under FnHA or its successor

agency under Publ i c Law 103-354's previ ous

| easeback/ buyback regul ati on.

7 CF.R § 1951.911(a). CONACT property, as defined by another
regul ation, includes:

Property acquired or sold pursuant to the Consolidated

Farm and Rural Devel opment Act (CONACT). Wthin this

sub-part; it shall also be construed to cover property

whi ch secured |oans made pursuant to the Energency
Agricultural Credit Act of 1984; the Food Security Act of
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1985; and other statutes giving agricultural |ending

authority to FnHA or its successor agency under Public

Law 103- 354.

7 CF.R 8 1955.103. WM. Cal houn does not appear to dispute that
his property was acquired by FSA before January 6, 1988, nor that
he was i nforned of his | easeback/ buyback ri ghts under previous | aw.
Therefore, even if the plaintiff is entitled to an independent
right of "first preference” in the sale of the subject property,
the strict application of this provision of the CF. R would deny
hi mthe exercise of any such preference.

The plaintiff argues that such an application would
arbitrarily deprive himof a specific right granted hi mby Congress
under the Agricultural Credit Act of 1987. It is also the position
of the plaintiff that the legislative history of the Agricultural
Credit Act of 1987 clearly expresses an intent to afford broad
relief and grant citizens such as the plaintiff new rights which
they did not possess at the tine. While the Seventh Circuit has at
| east acknow edged this argunent, again this court is unaware of

any reported decision which has directly addressed the issue.

United States v. Rode, 996 F.2d 174, 179 (7th CGr. 1993) ("On

appeal , Rode argues that to the extent that 7 CF. R § 1951.911 is
applicable it is contrary to the plain intent of the statute to
offer distressed farnmers the widest availability of relief. This
argunent al so was never presented to the district court and has not

been preserved on appeal.”"). If indeed 8 1985(e)(1)(C) creates a
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separate right of "first preference,” that right arises under its
terms at the time that FSA sells or |eases the property. The
regul ations pronulgated at 7 C F.R 8 1911.911 appear to
prospectively deny that right to those persons whose property was
acquired by FSA before January 8, 1988, and who were infornmed of
their rights under prior law. The plaintiff would have this court
declare 8 1911.911 invalid and enforce his "first preference"
rights under 7 U S.C. § 1985(e)(1) (O (i). This the court cannot
do, for the plaintiff has by his own inaction deprived this court
of jurisdiction over his claimby failing to properly pursue his
admnistrative renedies. It is the fervent hope of the undersigned
that this matter can be resolved in the near future.’

I'1.  THE REMAI NI NG CANAL AUTHORI TY REQUI REMENTS

In that this court has already determned that the plaintiff
is unable to denonstrate that there is a substantial |ikelihood
that he will prevail on the nmerits of his action, there is no need
for this court to go further and analyze the three renaining

consi derations under Canal Authority. The plaintiff is unable to

denonstrate that heis entitled toinjunctive relief in this cause.

I11. THE DEFENDANT' S MOTION TO DI SM SS OR FOR SUMVARY JUDGVENT

" The potential problemwith 7 CF. R § 1911.911 ari ses when
it is applied to property which the FSA had al ready acquired as of
January 8, 1988, but had not yet offered for sale. |If this matter
is not resolved before FSA sells or otherw se di sposes of all such
property, the point will beconme noot, and many persons such as the
plaintiff may be inproperly deprived of a right granted them by
Congr ess.

19



The defendant has also filed with the court a Mtion to
Dismss or inthe Alternative for Summary Judgnent. This court has
al ready determned that the plaintiff has deprived this court of
jurisdiciton by failing to adequately exhaust his available
adm ni strative renedies. There is no genuine issue of materia
fact as to this matter, and the defendant is entitled to the entry
of a judgnent as a matter of law on the issue. The notion of the
def endant shall be granted.

CONCLUSI ON

After careful consideration, this court is of the opinion that
the plaintiff has failed to denonstrate a substantial |ikelihood
that he will prevail on the nerits of his action in this cause.
Therefore, the plaintiff's notion for prelimnary injunctive relief
shall be denied. Further, there is no genuine issue of materi al
fact as to the issue of this court's jurisdiction over this cause,
and therefore the notion of the defendant for the entry of summary

j udgnent shall be granted.

A separate order in accordance with this opinion shall issue
thi s day.
TH S day of March, 1996

United States District Judge
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
GREENVI LLE DI VI SI ON

JOHAN C. CALHOUN, 111 PLAI NTI FF
VS. Cvil Action No. 4:95cv365-D-B
USDA RURAL ECONOM C

AND COVMUNI TY DEVELOPMENT DEFENDANT

ORDER DENYI NG PLAI NTI FF'S MOTI ON FOR
A PRELI M NARY | NJUNCTI ON AND GRANTI NG
DEFENDANT' S MOTI ON FOR SUMVARY  JUDGVENT

Pursuant to a nmenorandumopi nion i ssued this day, it is hereby
ORDERED THAT:

1) the plaintiff's Mtion for Tenporary Restraining O der
and for Prelimnary Injuction is hereby DEN ED.

2) the defendant's Mdtion to Dismss or in the Alternative
for Sunmmary Judgnent is hereby GRANTED. The plaintiff's clains in
this cause are hereby DI SM SSED.

3) the plaintiff's Motionto File First Anended Conplaint is
hereby DENI ED as noot.

SO ORDERED, this the day of March, 1996.

United States District Judge



